
THE 
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MATTER OF: s o u t h e r n  S t r u c t u r e s ,  I n c .  

DIGEST: 

1. A l l e g a t i o n  t h a t  a s o l i c i t a t i o n  f o r  l e a s i n g  
o f  modular  o f f i c e  u n i t s  was d e f e c t i v e  f o r  
f a i l i n g  t o  a d v i s e  b i d d e r s  how much o f  t h e i r  
t o t a l  b i d  p r ice  would b e  p a i d  to  them up 
f r o n t  as d e l i v e r y  and  i n s t a l l a t i o n  c h a r g e s ,  
as opposed  to  b e i n g  a m o r t i z e d  o v e r  t h e  t e r m  
o f  t h e  lease,  is u n t i m e l y  b e c a u s e  i t  was 
n o t  r a i s e d  p r i o r  t o  b i d  open ing .  

2. A m a t h e m a t i c a l l y  u n b a l a n c e d  l o w  b i d  is n o t  
m a t e r i a l l y  u n b a l a n c e d ,  and t h u s  need  n o t  be  
r e j e c t e d ,  where a c c e p t a n c e  o f  t h a t  b i d  w i l l  
r e s u l t  i n  t h e  lowest cost  t o  t h e  Govern- 
ment.  

3.  Even i f  t h e  protester  is correct t h a t  t h e  
awardee  was able to  b u i l d  f i n a n c i n g  cost  
s a v i n g s  i n t o  i ts  b i d  by l o a d i n g  i ts  b i d  
price i n t o  a c a t e g o r y  o f  c h a r g e s  t o  be  p a i d  
u p  f r o n t ,  t h e  awardee i n  f a c t  r e a l i z e d  n o  
c o m p e t i t i v e  a d v a n t a g e  from d o i n g  so s i n c e  
t h e  awardee  w o u l d  h a v e  been  t h e  l o w  b i d d e r  
e v e n  w i t h o u t  t h e s e  a l l e g e d  s a v i n g s .  

S o u t h e r n  S t r u c t u r e s ,  I n c .  p r o t e s t s  t h e  award o f  a 
c o n t r a c t  to  Modular C o n c e p t s ,  I n c .  u n d e r  i n v i t a t i o n  f o r  
b i d s  ( I F B )  N o .  10-0089-2, i s s u e d  by t h e  N a t i o n a l  Aeronau- 
t i c s  and  S p a c e  A d m i n i s t r a t i o n  ( N A S A ) ,  Kennedy Space 
C e n t e r ,  F l o r i d a .  The s o l i c i t a t i o n  s o u g h t  b i d s  f o r  t h e  
lease w i t h  o p t i o n  to  p u r c h a s e  of 1 9 6  modular  o f f i c e  u n i t s ,  
i n c l u d i n g  d e l i v e r y  and i n s t a l l a t i o n  a t  t h e  C e n t e r .  
S o u t h e r n  c o n t e n d s  t h a t  t h e  IFB w a s  d e f e c t i v e  because i t  
p e r m i t t e d  unba lanced  b i d d i n g .  ~t f u r t h e r  a r g u e s  t h a t  
s e v e r a l  of t h e  b i d s ,  i n c l u d i n g  M o d u l a r ' s ,  were unba lanced  
and t h u s  s h o u l d  have  been  rejected.  We deny  t h e  p r o t e s t  
i n  p a r t  and  d i s m i s s  i t  i n  par t .  
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The bid s c h e d u l e  i n  t h e  IFB r e q u i r e d  b i d d e r s  to b r e a k  
down t h e i r  t o t a l  b i d  pr ices  i n t o  two categories: D e l i v -  
e r y  h I n s t a l l a t i o n  and  Lease. The D e l i v e r y  & I n s t a l l a t i o n  
c h a r g e s  were to  be paid " u p  f r o n t , "  upon t h e  i n s t a l l a t i o n  o f  
t h e  o f f i c e  u n i t s  a t  t h e  S p a c e  C e n t e r .  The lease c h a r g e s ,  o n  
t h e  o t h e r  hand ,  were t o  b e  a m o r t i z e d  and  r e c o v e r e d  by t h e  
c o n t r a c t o r  o v e r  t h e  term of t h e  leases. The IFB c o n t a i n e d  
no d e f i n i t i o n  of D e l i v e r y  & I n s t a l l a t i o n ,  and d i d  n o t  
s p e c i f y  which  costs c o u l d  b e  i n c l u d e d  u n d e r  t h i s  category. 
A w a r d  was t o  be b a s e d  o n  t h e  lowest t o t a l  price f o r  t h e  t w o  
c a t e g o r i e s  . 

A week pr ior  t o  b id  o p e n i n g ,  a r e p r e s e n t a t i v e  of 
S o u t h e r n  t e l e p h o n e d  t h e  c o n t r a c t i n g  o f f i c e r  t o  r e q u e s t  
t h a t  t h e  IFB be c l a r i f i e d  t o  i n d i c a t e  which  costs c o u l d  be 
i n c l u d e d  u n d e r  D e l i v e r y  & I n s t a l l a t i o n .  S o u t h e r n  b e l i e v e d  
s u c h  c l a r i f i c a t i o n  was n e c e s s a r y  t o  o b v i a t e  t h e  poss ib i l -  
i t y  t h a t  some b i d d e r s  m i g h t  a l locate  a l l  t h e i r  cos t s  t o  
t h e  D e l i v e r y  & I n s t a l l a t i o n  c a t e g o r y  t o  maximize t h e  
amount  o f  t h e  c o n t r a c t  price r e c o v e r e d  up  f r o n t .  The more 
b idders  c o u l d  r e c o v e r  u p  f r o n t ,  t h e  less t h e  amount  t h e y  
would have  t o  b o r r o w  and  f i n a n c e  over t h e  term of t h e  
leases. The r e s u l t a n t  lower f i n a n c i n g  costs would e n a b l e  
t h e s e  f i r m s  to  b i d  lower p r i c e s .  The c o n t r a c t i n g  o f f i c e r  
a d v i s e d  S o u t h e r n  t h a t  t h i s  was n o t  t h e  s o r t  o f  c h a n g e  t h a t  
would be i n c o r p o r a t e d  i n  a n  IFB amendment,  b u t  a l so  s t a t ed  
t h a t  " a n  o b v i o u s l y  u n b a l a n c e d  b id  c o u l d  be rejected . " 
S o u t h e r n  a p p a r e n t l y  d i d  n o t  c o m p l a i n  f u r t h e r .  

B i d s  were opened  J u l y  6 ,  1982.  O f  t h e  2 1  b i d s  
r e c e i v e d ,  t h e  f i v e  lowest were a s  follows: 

D e l i v e r y  & 
I n s t a l l a t i o n  Lease 

Total 
B i d  

Modular  $ 983 ,196  $18788,334072 $2 ,771 ,530.72  

F a c i l i t i e s  
L e a s i n g  Co. 
( A l t e r n a t e  B i d )  1 , 6 2 2 , 6 8 4  1 , 6 2 0 , 6 4 5  3 ,243 ,329  

PKH B u i l d i n g  
S y s  t e m s  38298,806 1 6 8  3 ,298 ,974  - 

F a c i l i t i e s  
L e a s i n g  Co. 1 , 0 2 4 , 9 7 6  2 , 310 ,925  3 ,3358901  

S o u t h e r n  262 ,052  3 ,110 ,174 .80  3 ,3728226080 
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Award was made to  Modular on  September  13,  n o t w i t h s t a n d i n g  
S o u t h e r n ' s  protest ,  b a s e d  on  t h e  c o n t r a c t i n g  o f f i c e r ' s  
d e t e r m i n a t i o n  t h a t  t h e  o f f i c e  u n i t s  were u r g e n t l y  needed ,  
and  t h a t  d e l i v e r y  would b e  d e l a y e d  by f a i l u r e  t o  make a 
prompt award.  See NASA Procuremen t  R e g u l a t i o n  (NASA PR)  
S 2.407-8(b)(3). 

S o u t h e r n  a r g u e s  t h a t  by  f a i l i n g  to  p r o v i d e  g u i d e l i n e s  
i n  t h e  I F B  f o r  b r e a k i n g  b i d s  down i n t o  t h e  two c a t e g o r i e s ,  
NASA l e f t  b i d d e r s  t o  s p e c u l a t e  a s  t o  t h e  amount o f  t h e  
to ta l  b i d  NASA would be  w i l l i n g  t o  pay  up f r o n t  as  De l iv -  
e r y  & I n s t a l l a t i o n  c h a r g e s .  The d a n g e r  of t h i s  k i n d  o f  
a m b i g u i t y  was c l e a r l y  d e m o n s t r a t e d ,  i n  S o u t h e r n ' s  v iew,  by 
t h e  f i v e  lowest b i d s  a c t u a l l y  r e c e i v e d ;  t h e  f o u r  lowest 
b i d d e r s  read t h e  I F B  a s  p e r m i t t i n g  t h e  l o a d i n g  o f  a d i s -  
p r o p o r t i o n a t e  amount o f  t h e i r  costs i n t o  t h e  D e l i v e r y  & 
I n s t a l l a t i o n  c a t e g o r y ,  w h i l e  S o u t h e r n  r e a d  t h e  I F B  more 
r e s t r i c t i v e l y .  As a r e s u l t ,  t h e  f o u r  lowest b i d d e r s  c o u l d  
b u i l d  cost  s a v i n g s  i n t o  t h e i r  b i d s  w h i l e  S o u t h e r n  c o u l d  
n o t .  S o u t h e r n  m a i n t a i n s  it would have  s u b m i t t e d  a b i d  
lower t h a n  M o d u l a r ' s  had i t  known NASA w o u l d  allow a l l  
costs t o  be  i n c l u d e d  i n  t h e  D e l i v e r y  & I n s t a l l a t i o n  cate- 
gory .  I t  c o n c l u d e s  t h a t  t h e  I F B  was m a t e r i a l l y  d e f e c t i v e ,  
and  a s k s  t h a t  t h e  award t o  Modular be c a n c e l e d  and  t h a t  
NASA's r e q u i r e m e n t  be r e s o l i c i t e d  u s i n g  a r e v i s e d  IFB.  

s h o u l d  be d i s m i s s e d  as  u n t i m e l y  s i n c e  it was n o t  f i l e d  
prior to  b i d  o p e n i n g .  W e  a g r e e .  Under o u r  B i d  P r o t e s t  
P r o c e d u r e s ,  protests  based  o n  a l l e g e d  d e f e c t s  i n  t h e  
s o l i c i t a t i o n  m u s t  be  f i l e d - - e i t h e r  w i t h  t h e  a g e n c y  or o u r  
O f f i c e - - p r i o r  t o  b i d  o p e n i n g .  4 C.F.R. S 2 1 . 2 ( b ) ( l ) .  T h i s  
p o r t i o n  o f  S o u t h e r n ' s  p ro tes t  is b a s e d  on  a n  a l l e g e d  
a m b i g u i t y  which  was c lear  o n  t h e  f a c e  o f  t h e  I F B ,  and of 
which S o u t h e r n  was aware p r i o r  t o  b i d  o p e n i n g ,  as  e v i -  
denced  by i t s  t e l e p h o n e  c a l l  to t h e  c o n t r a c t i n g  o f f i c e r .  
S o u t h e r n  d i d  n o t  p r o t e s t  t o  our O f f i c e  u n t i l  a f t e r  b i d  
o p e n i n g  . 

I t  d o e s  a p p e a r  t h a t  S o u t h e r n ' s  t e l e p h o n e  c a l l  to  t h e  
c o n t r a c t i n g  o f f i c e r  was i n t e n d e d  a s  a protest  to  have  t h e  
a l l e g e d  a m b i g u i t y  c l a r i f i e d  by amendment t o  t h e  IFB.  
S o u t h e r n  abandoned i t s  p r o t e s t ,  however ,  a f t e r  r e c e i v i n g  
a s s u r a n c e  t h a t  unba lanced  b i d s  c o u l d  b e  r e j e c t e d .  
I t  no  l o n g e r  s o u g h t  t o  have  t h e  I F B  amended and  i n s t e a d ,  
prepared i t s  b i d  based  on  t h e  unamended IFB. 

NASA s ta tes  t h a t  t h i s  p o r t i o n  o f  S o u t h e r n ' s  protest  
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s o u t h e r n  a l so  c o n t e n d s  t h a t  t h e  award to  Modular  was 
improper b e c a u s e  i ts b i d  was u n b a l a n c e d .  I t  h a s  p r o v i d e d  
"model" b i d s  f o r  e a c h  o f  t h e  f o u r  lower b i d d e r s .  T h e s e  
"model" b i d s  r e p r e s e n t  t h e  p ro t e s t e r ' s  v i e w  of what  would 
c o n s t i t u t e  b a l a n c e d  b i d s  f rom t h e s e  f o u r  f i r m s .  S i n c e  
S o u t h e r n  b e l i e v e s  t h a t  a l l  f o u r  lower b i d s ,  i n c l u d i n g  
E iodu la r ' s ,  were u n b a l a n c e d ,  i t  a s k s  t h a t  t h e  award to  
Modular  be  c a n c e l e d  and  t h a t  t h e  c o n t r a c t  b e  awarded  to 
S o u t h e r n .  NASA m a i n t a i n s  t h a t  t h e  award  to  Modular  was 
proper b e c a u s e  it w i l l  r e s u l t  i n  t h e  lowest cost  to  t h e  
Government  . 

C o n t r a r y  t o  S o u t h e r n ' s  a r g u m e n t ,  t h e  mere f ac t  t h a t  a 
b i d  may b e  m a t h e m a t i c a l l y  unba lanced- - i . e . ,  _I b a s e d  o n  
nomina l  prices f o r  some work and  enhanced  prices f o r  o t h e r  
work--does n o t  p r e c l u d e  a c c e p t a n c e  o f  t h a t  b i d .  A mathe- 
m a t i c a l l y  u n b a l a n c e d  b i d  m u s t  b e  r e j e c t e d  o n l y  where  it 
also is  m a t e r i a l l y  u n b a l a n c e d ,  t h a t  is,  where  t h e r e  e x i s t s  
a r e a s o n a b l e  d o u b t  w h e t h e r  t h e  b i d  w i l l  r e s u l t  i n  t h e  
lowest u l t i m a t e  cost t o  t h e  Government .  See K.P. Food 
S e r v i c e s ,  I n c . ,  60 Comp. Gen. 1 ( 1 9 8 2 1 ,  82-1 CPD 2 8 7  

M o d u l a r ' s  D e l i v e r y  & I n s t a l l a t i o n  c h a r g e s  were 
a p p r o x i m a t e l y  3 5  p e r c e n t  o f  its t o t a l  b i d  price. S i n c e  i t  
is n o t  c lear  from t h e  s o l i c i t a t i o n  e x a c t l y  wha t  costs were 
to  be  i n c l u d e d  i n  t h e  c a t e g o r y ,  w e  c a n n o t  t e l l  w h e t h e r  
t h a t  p a r t  of M o d u l a r ' s  b i d  ca r r ies  more t h a n  i ts  s h a r e  of 
t h e  t o t a l  cost  of s u p p l y i n g  t h e  u n i t s  f o r  t h e  lease 
p e r i o d .  T h e r e  t h u s  e x i s t s  no  b a s i s  fo r  c o n c l u d i n g  t h a t  
M o d u l a r ' s  b i d  was m a t h e m a t i c a l l y  u n b a l a n c e d .  I n  any  
e v e n t ,  w e  d o  n o t  b e l i e v e  M o d u l a r ' s  b i d  was m a t e r i a l l y  
u n b a l a n c e d .  The s o l i c i t a t i o n  p r o v i d e d  t h a t  b i d s  would be 
e v a l u a t e d  o n  t h e  basis of t h e  lowest t o t a l  b i d  p r i ce ;  it 
d i d  n o t  s t a t e  t h a t  t h e  amount  i n c l u d e d  a s  D e l i v e r y  c 
I n s t a l l a t i o n  c h a r g e s  would b e  t a k e n  i n t o  a c c o u n t  i n  t h e  
e v a l u a t i o n  process. S i n c e  M o d u l a r ' s  t o t a l  b i d  was t h e  
lowest r e c e i v e d ,  i t s  a c c e p t a n c e  w i l l  r e s u l t  i n  t h e  lowest 
cost t o  t h e  Government .  

W e  r e c o g n i z e  t h a t  t h i s  c o n c l u s i o n - - t h a t  u n d e r  t h i s  
s o l i c i t a t i o n  a b i d  c o u l d  n o t  be rejected a s  m a t e r i a l l y  
u n b a l a n c e d  b e c a u s e  t h e r e  c a n  b e  no  d o u b t  t h a t  t h e  l o w  b i d ,  
u n d e r  t h e  I F B  e v a l u a t i o n  scheme,  would r e s u l t  i n  t h e  
lowest cost  t o  t h e  Government-- is  i n c o n s i s t e n t  w i t h  t h e  
a d v i c e  g i v e n  S o u t h e r n  which  prompted  i t  to  drop its 
pro tes t  o f  t h e  IFB p r o v i s i o n s .  N o n e t h e l e s s ,  w e  do n o t  
b e l i e v e  S o u t h e r n  was p r e j u d i c e d  by w h a t  happened  h e r e  
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b e c a u s e  t h e  f a c t  t h a t  Modular  may have  t a k e n  a d v a n t a g e  of 
t h e  b i d d i n g  p r o c e d u r e  h e r e  t o  r e d u c e  i ts f i n a n c i n g  costs 
and  t h u s ,  i t s  t o t a l  b i d ,  d o e s  n o t  appear to  h a v e  a f f o r d e d  
Modular  a n  u n f a i r  c o m p e t i t i v e  a d v a n t a g e  o v e r  S o u t h e r n  or 
o t h e r  b i d d e r s .  The amount Modular  allocated to  D e l i v e r y  & 
I n s t a l l a t i o n  was a p p r o x i m a t e l y  $600,000 a b o v e  t h e  "model" 
amount c a l c u l a t e d  by S o u t h e r n  ( $ 9 8 3 , 1 9 6  v e r s u s  $ 3 8 6 , 3 5 6 ) .  
S o u t h e r n  estimates t h a t  t h i s  s h i f t i n g  of $600,000 t o  t h e  
D e l i v e r y  & I n s t a l l a t i o n  c a t e g o r y  s a v e d  Modular  a b o u t  
$264,000 i n  f i n a n c i n g  cos ts .  M o d u l a r ' s  b i d  was $470,000 
below t h e  n e x t  l o w  b i d  o f  $3 ,243 ,329  s u b m i t t e d  by  
F a c i l i t i e s  L e a s i n g  C o . ,  however ,  and  a p p r o x i m a t e l y  
$600,000 below S o u t h e r n ' s  $3 ,372 ,226 .80  b i d .  Thus ,  i t  
appears Modular  would h a v e  b e e n  t h e  low b idde r  e v e n  
w i t h o u t  t h i s  a l l e g e d  $264,000 s a v i n g .  

Whi le  w e  d e n y  S o u t h e r n ' s  protest ,  w e  are  by l e t t e r  of 
t o d a y  t o  t h e  A d m i n i s t r a t o r ,  NASA, s u g g e s t i n g  t h a t  t h e  
a g e n c y  d e v e l o p  a d i f f e r e n t  b i d d i n g  f o r m a t  f o r  f u t u r e  s i m i -  
l a r  p r o c u r e m e n t s .  The f o r m a t  used  h e r e  is u n d e s i r a b l e  
b e c a u s e  i t  may e n c o u r a g e  b i d d e r s  to  s t r u c t u r e  t h e i r  b i d s  
t o  t a k e  a d v a n t a g e  of t h e  immedia t e  payment  o f  D e l i v e r y  & 
I n s t a l l a t i o n  c h a r g e s .  A l t h o u g h  i t  was n o t  t h e  case h e r e ,  
t h i s  c o u l d  a f f o r d  a b i d d e r  a n  u n f a i r  competit ive advan- 
tage. 

The protest  is d i s m i s s e d  i n  pa r t  and d e n i e d  i n  par t .  

kd*+ 
Comptroller G e n e r a l  

B of t h e  U n i t e d  S t a t e s  
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